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Compliance Recap 

October 2018 

October was a busy month in the employee benefits world. 

The Internal Revenue Service (IRS) released final forms and instructions for 2018 ACA reporting. The 

Department of Health and Human Services (HHS) released inflation-adjusted civil monetary penalty 

amounts. The Treasury, the Department of Labor (DOL), and HHS released a proposed rule on health 

reimbursement arrangements. The IRS released a proposed rule regarding penalties for failure to file 

correct information returns or furnish correct payee statements. 

Congress and the President enacted a law to prohibit pharmacy gag clauses. The IRS released an 

information letter regarding dependent care assistance plan funds’ forfeiture. The IRS provided tax relief 

to victims of Hurricane Michael in Florida. The DOL released FAQs for plan participants affected by 

Hurricanes Florence and Michael. HHS released a proposed rule to require drug pricing transparency. 

The DOL and HHS released their regulatory agendas. 

UBA Updates 

UBA released three new advisors: 

 IRS Releases Final Forms and Instructions for 2018 ACA Reporting 

 How to Handle Benefits When an Employee is on Leave 

 Tri-Agency Proposed Rule on Health Reimbursement Arrangements 

UBA updated or revised existing guidance: 

 Preventive Services Final Rules 

 Mid-Size Employers: Transition Relief and Community Rating 

 IRS Issues Second Notice to Assist in Developing Cadillac Tax Regulations 

 Veterans with TRICARE; VA Coverage Won’t Count Toward Applicable Large Employer Status 

 IRS Proposes Minimum Value Rule Change to Mesh IRS and HHS Rules 

 IRS Notice on Minimum Essential Coverage Reporting 

 Cafeteria Plans – Participant Contributions 

 HIPAA Best Practices Guide 

 

http://wn4.ubabenefits.com/DNNGlobalStorageRedirector.ashx?egsfid=Qe7C355OZD4%3d
http://wn4.ubabenefits.com/DNNGlobalStorageRedirector.ashx?egsfid=Ba9pa6IqWe0%3d
http://wn4.ubabenefits.com/DNNGlobalStorageRedirector.ashx?egsfid=Q_nbfnEIsPY%3d
http://wn4.ubabenefits.com/DNNGlobalStorageRedirector.ashx?egsfid=Szkn5jkBzKs%3d
http://wn4.ubabenefits.com/DNNGlobalStorageRedirector.ashx?egsfid=TEyeGc7D82M%3d
http://wn4.ubabenefits.com/DNNGlobalStorageRedirector.ashx?egsfid=H6DqNrGHHjg%3d
http://wn4.ubabenefits.com/DNNGlobalStorageRedirector.ashx?egsfid=mSDqf54oGzw%3d
http://wn4.ubabenefits.com/DNNGlobalStorageRedirector.ashx?egsfid=-t2nU1rkWks%3d
http://wn4.ubabenefits.com/DNNGlobalStorageRedirector.ashx?egsfid=n4wCXajcZ_c%3d
http://wn4.ubabenefits.com/DNNGlobalStorageRedirector.ashx?egsfid=LTgzccSHYK4%3d
http://wn4.ubabenefits.com/DNNGlobalStorageRedirector.ashx?egsfid=6KPpGEVAidg%3d
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 Summary of Benefits and Coverage (SBC) Frequently Asked Questions 

 What You Need to Know about Medicare Secondary Payer Rules 

 Reporting and Plan Documents under ERISA and Cafeteria Plan Rules 

 An Employer’s Guide to Annual Group Health Plan Notices 

IRS Releases Final Forms and Instructions for 2018 ACA Reporting 

The Internal Revenue Service (IRS) released instructions for both the Forms 1094-B and 1095-B and the 

Forms 1094-C and 1095-C and Forms 1094-B, 1095-B, 1094-C, and 1095-C. There are no substantive 

changes in the forms or instructions between 2017 and 2018, beyond the further removal of now-expired 

forms of transition relief. There is a minor formatting change to Forms 1095-B and 1095-C for 2018. There 

are dividers for the entry of an individual’s first name, middle name, and last name. 

Reporting will be due early in 2019, based on coverage in 2018. For calendar year 2018, Forms 1094-C, 

1095-C, 1094-B, and 1095-B must be filed by February 28, 2019, or April 1, 2019, if filing electronically. 

Statements to employees must be furnished by January 31, 2019. 

All reporting will be for the 2018 calendar year, even for non-calendar year plans. 

Read more about the final forms and instructions. 

HHS Releases Inflation-Adjusted Federal Civil Penalty Amounts 

The Department of Health and Human Services (HHS) issued its Annual Civil Monetary Penalties Inflation 

Adjustment. Here are some of the adjustments: 

 Medicare Secondary Payer: 

o For failure to provide information identifying situations where the group health plan is primary, 

the maximum penalty increases from $1,157 to $1,181 per failure. 

o For an employer who offers incentives to a Medicare-eligible individual to not enroll in 

employer sponsored group health that would otherwise be primary, the maximum penalty 

increases from $9,054 to $9,239. 

o For willful or repeated failure to provide requested information regarding group health plan 

coverage, the maximum penalty increases from $1,474 to $1,504. 

 Summary of Benefits and Coverage: For failure to provide, the maximum penalty increases from 

$1,105 to $1,128 per failure. 

  

http://wn4.ubabenefits.com/DNNGlobalStorageRedirector.ashx?egsfid=SLT42RzeQvs%3d
http://wn4.ubabenefits.com/DNNGlobalStorageRedirector.ashx?egsfid=2I0RyBQVyj0%3d
http://wn4.ubabenefits.com/DNNGlobalStorageRedirector.ashx?egsfid=F9zwRYVtNhU%3d
http://wn4.ubabenefits.com/DNNGlobalStorageRedirector.ashx?egsfid=8BS5PhTYw-Q%3d
https://www.irs.gov/pub/irs-pdf/i109495b.pdf
https://www.irs.gov/pub/irs-pdf/i109495c.pdf
https://www.irs.gov/pub/irs-pdf/f1094b.pdf
https://www.irs.gov/pub/irs-pdf/f1095b.pdf
https://www.irs.gov/pub/irs-pdf/f1094c.pdf
https://www.irs.gov/pub/irs-pdf/f1095c.pdf
http://wn4.ubabenefits.com/DNNGlobalStorageRedirector.ashx?egsfid=Qe7C355OZD4%3d
https://www.gpo.gov/fdsys/pkg/FR-2018-10-11/pdf/2018-22005.pdf
https://www.gpo.gov/fdsys/pkg/FR-2018-10-11/pdf/2018-22005.pdf
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 Health Insurance Portability and Accountability Act (HIPAA): 

Tier Penalty 

1. Did Not Know: 

Covered entity or business associate did not know 

(and by exercising reasonable diligence would not 

have known) that it violated the provision of the 

Administrative Simplification regulations. 

$114 to $57,051 for each violation, up to a 

maximum of $1,711,533 for identical 

provisions during a calendar year. 

2. Reasonable Cause: 

The violation was due to reasonable cause and 

not to willful neglect. 

$1,141 to $57,051 for each violation, up to 

a maximum of $1,711,533 for identical 

provisions during a calendar year. 

3. Willful Neglect – Corrected: 

The violation was due to willful neglect, but the 

violation is corrected during the 30-day period 

beginning on the first date the liable person knew 

(or by exercising reasonable diligence would have 

known) of the failure to comply. 

$11,410 to $57,051 for each violation, up 

to a maximum of $1,711,533 for identical 

provisions during a calendar year. 

4. Willful Neglect – Not Corrected: 

The violation was due to willful neglect and the 

violation is not corrected as described in Tier 3. 

$57,051 minimum for each violation, up to 

a maximum of $1,711,533 for identical 

provisions during a calendar year. 

 

The adjustments are effective for penalties assessed on or after October 11, 2018, for violations occurring 

after November 2, 2015. 

Treasury, DOL, and HHS Releases Proposed Rule on Health Reimbursement Arrangements 

The Department of the Treasury (Treasury), Department of Labor (DOL), and Department of Health and 

Human Services (HHS) (collectively, the Departments) released their proposed rule regarding health 

reimbursement arrangements (HRAs) and other account-based group health plans. The DOL also issued 

a news release and fact sheet on the proposed rule. 

The proposed rule’s goal is to expand the flexibility and use of HRAs to provide individuals with additional 

options to obtain quality, affordable healthcare. According to the Departments, these changes will 

facilitate a more efficient healthcare system by increasing employees’ consumer choice and promoting 

healthcare market competition by adding employer options. 

To do so, the proposed rules would expand the use of HRAs by: 

 Removing the current prohibition against integrating an HRA with individual health insurance 

coverage (individual coverage) 

 Expanding the definition of limited excepted benefits to recognize certain HRAs as limited 

excepted benefits if certain conditions are met (excepted benefit HRA) 

 Providing premium tax credit (PTC) eligibility rules for people who are offered an HRA integrated 

with individual coverage 

https://s3.amazonaws.com/public-inspection.federalregister.gov/2018-23183.pdf
https://www.dol.gov/newsroom/releases/ebsa/ebsa20181023
https://www.dol.gov/sites/dolgov/files/OPA/factsheets/wh-hra-factsheet.pdf
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 Assuring HRA and Qualified Small Employer Health Reimbursement Arrangement (QSEHRA) 

plan sponsors that reimbursement of individual coverage by the HRA or QSEHRA does not 

become part of an ERISA plan when certain conditions are met 

 Changing individual market special enrollment periods for individuals who gain access to HRAs 

integrated with individual coverage or who are provided QSEHRAs 

Public comments are due by December 28, 2018. If the proposed rule is finalized, it will be effective for 

plan years beginning on or after January 1, 2020. 

Read more about the proposed rule. 

IRS Releases Proposed Rule Regarding Penalties for Failure to File Correct Information Returns 

or Furnish Correct Payee Statements 

The Internal Revenue Service (IRS) released its proposed rule relating to penalties for failure to file 

correct information returns or furnish correct payee statements. The proposed rule contains safe harbor 

exceptions that apply in circumstances when an information return or payee statement is otherwise 

correct, is timely filed or furnished, and includes a de minimis dollar amount error. 

A dollar amount error is a de minimis error if the difference between any single amount in error and the 

correct amount is not more than $100, or, if the difference relates to an amount of tax withheld, it is not 

more than $25. 

Generally, when the safe harbor exception applies to an information return or payee statement and the 

return or statement is otherwise correctly and timely filed or furnished, no correction is required and, for 

purposes of Sections 6721 or 6722, the document is treated as having been filed or furnished with all of 

the correct required information. 

The proposed safe harbor exception would apply to information reported on the Forms 1094/1095, Form 

W-2, and Form 1099-R. 

Public comments are due by December 17, 2018. 

Congress and the President Enact Law Prohibiting Pharmacy Gag Clauses 

Congress and the President enacted the Patient Right to Know Drug Prices Act (Act) that prohibits any 

restriction on a pharmacy’s ability to inform customers about certain prescription drug costs. 

The Act prohibits a group health plan (or a health insurance issuer offering group or individual health 

insurance coverage, or a pharmacy benefits management service working with a health plan or health 

insurance issuer) from taking the following actions against a pharmacy that dispenses a prescription drug 

to an enrollee in the plan or coverage: 

 restricting, directly or indirectly, the pharmacy from informing an enrollee of any difference 

between the enrollee’s out-of-pocket prescription drug cost under the plan or coverage and the 

amount that the enrollee would pay for the prescription drug without using any health plan or 

insurance coverage, or 

http://wn4.ubabenefits.com/DNNGlobalStorageRedirector.ashx?egsfid=Q_nbfnEIsPY%3d
https://www.gpo.gov/fdsys/pkg/FR-2018-10-17/pdf/2018-22393.pdf
https://www.law.cornell.edu/uscode/text/26/6721
https://www.law.cornell.edu/uscode/text/26/6722
https://www.congress.gov/115/bills/s2554/BILLS-115s2554enr.pdf
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 penalizing the pharmacy for informing an enrollee of any difference between the enrollee’s out-of-

pocket prescription drug cost under the plan or coverage and the amount that the enrollee would 

pay for the prescription drug without using any health plan or insurance coverage. 

IRS Releases Information Letter Regarding DCAP Fund Forfeiture 

The Internal Revenue Service released Information Letter 2018-0027 (Letter) to confirm that a 

participant’s dependent care assistance plan (DCAP) funds can be forfeited if a participant does not 

timely submit documentation of dependent care expenses. The Letter explains that, although the 

Treasury’s regulations do not specify a length of time for submitting expenses, the cafeteria plan 

document should specify the deadline for submitting expenses. 

The Letter also explains that the plan administrator should apply the deadline to all participants on a 

uniform and consistent basis. A cafeteria plan must operate according to its written plan or the 

employees’ elections between taxable and nontaxable benefits are includible in the employees’ income. 

Tax Relief for Victims of Hurricane Michael in Florida 

Victims of Hurricane Michael that took place beginning on October 7, 2018, in Florida may qualify for tax 

relief from the Internal Revenue Service (IRS). The President declared that a major disaster exists in 

Florida. The Federal Emergency Management Agency’s major declaration permits the IRS to postpone 

deadlines for taxpayers who have a business in certain counties within the disaster area. 

The IRS automatically identifies taxpayers located in the covered disaster area and applies automatic 

filing and payment relief. But affected taxpayers who reside or have a business located outside the 

covered disaster area must call the IRS disaster hotline at 866-562-5227 to request this tax relief. 

Last month, the IRS extended deadlines for victims of Hurricane Florence in certain counties of North 

Carolina, South Carolina, and Virginia. 

DOL Releases FAQs for Plan Participants Affected by Hurricanes Florence and Michael 

The Department of Labor (DOL) released its FAQs for Participants and Beneficiaries Following 

Hurricanes Florence and Michael to answer health benefit and retirement benefit questions. The FAQs 

cover topics including:  

 Whether an employee will still be covered by an employer-sponsored group health plan if the 

worksite closed 

 Potential options such as special enrollment rights, COBRA continuation coverage, individual 

health coverage, and health coverage through a government program in the event that an 

employee loses health coverage 

HHS Releases Proposed Rule to Require Drug Pricing Transparency 

The Department of Health and Human Services (HHS) released its proposed rule that would require 

direct-to-consumer television advertisements of prescription drugs and biological products to include the 

Wholesale Acquisition Cost (WAC or list price) of that prescription drug or biological product. 

https://www.irs.gov/pub/irs-wd/18-0027.pdf
https://www.irs.gov/newsroom/tax-relief-for-victims-of-hurricane-michael-in-florida
https://www.irs.gov/newsroom/tax-relief-for-victims-of-hurricane-michael-in-florida
https://www.irs.gov/newsroom/help-for-victims-of-hurricane-florence
https://www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/resource-center/faqs/hurricane-florence-and-michael.pdf
https://www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/resource-center/faqs/hurricane-florence-and-michael.pdf
https://www.gpo.gov/fdsys/pkg/FR-2018-10-18/pdf/2018-22698.pdf
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The proposed rule would require the following written statement to appear at the end of an advertisement, 

against a contrasting background, for sufficient duration, and in font that allows the statement to be 

easily read: 

‘‘The list price for a [30-day supply of] [typical course of treatment with] [name of 

prescription drug or biological product] is [insert list price]. If you have health insurance 

that covers drugs, your cost may be different.’’ 

The advertising requirement would only apply to prescription drugs and biological products that cost $35 or 

more per month and for which reimbursement is available, directly or indirectly, by Medicare or Medicaid. 

To enforce the advertising requirement, the proposed rule would require HHS to maintain a public list that 

identifies prescription drugs and biological products that are advertised in violation with the rule. HHS 

would post this list on the Centers for Medicare & Medicaid Services (CMS) website at least annually. 

Public comments are due by December 17, 2018. 

DOL and HHS Release Their Regulatory Agendas 

The Department of Labor (DOL) released its regulatory agenda and the Department of Health and Human 

Services (HHS) released its regulatory agenda. Each agenda provides a list of regulations that the 

agency is currently working on, including rulemaking stage, to help employers anticipate potential change 

in certain areas of employee benefits. 

Question of the Month 

Q. What is the status of the Form 5500 proposed rule, that if adopted as a final rule, would generally 

apply for plan years beginning on or after January 1, 2019? 

A. Although the Department of Labor (DOL), Internal Revenue Service (IRS), and Pension Benefit 

Guaranty Corporation (PBGC) proposed Form 5500 filing changes in 2016, the agencies have not 

released any final rules regarding Form 5500 filing. 

At the American Bar Association’s ERISA Basics National Institute in October 2018, a DOL representative 

unofficially said that, due to President Trump’s Executive Order, the DOL has some other higher priority 

items that the DOL needs to address before it can address the Form 5500 proposed regulations. The 

DOL representative also unofficially said that it’s likely that new proposed Form 5500 regulations would 

be issued to allow for another round of public comment. However, the DOL representative didn’t have a 

timeline on when the additional proposed regulations might be released. 

10/31/2018 
 

This information is general and is provided for educational purposes only. It is not intended to provide legal advice. 

You should not act on this information without consulting legal counsel or other knowledgeable advisors. 

 

https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPubId=201810&showStage=active&agencyCd=1200&Image58.x=27&Image58.y=14
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPub=true&agencyCode=&showStage=active&agencyCd=0900&Image58.x=38&Image58.y=16
https://www.gpo.gov/fdsys/pkg/FR-2016-07-21/pdf/2016-14893.pdf
https://www.whitehouse.gov/presidential-actions/presidential-executive-order-promoting-healthcare-choice-competition-across-united-states/

